Approved For Release 2006/12/06 : CIA-RDP72-00337R000400030021-9

91st CONGRESS S .
1sT SEssIoN 7 82
[ ]

IN THE SENATE OF THE UNITED STATES

Janvary 31,1969

Mr. Ervin (for himself, Mr. Bayn, Mr. Binre, Mr. Brooxe, Mr. Burprck, Mr.

Byzp of Virginia, Mr. Cirurerr, Mr. Coor, Mr. Coorer, Mr. DirkseN, Mr.
Dopp, Mr. Dorr, Mr. Doyinter, Mr. Kacrrron, Mr, Fanniy, Mr. Fona,
Mr. Gorpwarer, Mr. Graven. Mr. Gurney, Mr. TTansen, Mr. Tarrien,
Mr. ITruska, Mr. Inooye, Mr. Jornan of North Carolina, Mr. Jorpan of
Inairo, Mr. McCarruy, Mr, McGue, Mr. McGovery, Mr. McInryre, Mr.
Maenuson, Mr. Maririas, Mr. Mwercarr, Mr. Mitrer, Mr. MoxTova, Mr,
Muxnpr, Mr. Muskie, Mr, NeLson, Mr. Prarson, Mr. Prrcy, Mr. Proury,
Mr. Proxaire, Mr. Ranporren, Mr. Saxee, Mr. Scuweigrr, Mr, Scorr, Mr.
Srargman, Mr. Sroxg, Mr. Srevens, Mr. Tatsaper, My, Trrormoxn, Mr.
Tower, Mr. Typinags, Mr. WirLiams of New Jersey, and Mr. Yarsorouar)
introduced the following bill; which was read twice and referred to the
Committee on the Judiciary

A BILL

To protect the civilian cmployees of the executive branch of the

United States Government in the enjoyment of their con-
stitutional rights and to prevent unwarranted governmental

invasions of their privacy. |
Be it enacted by the Senate and ITouse of Representa-
tives of the United States of America in Congress assembled,
SeerioN 1. It shall be unlawful for any officer of any

executive department or any exceutive agency of the United

II
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States Govermnent, or for any person acting or purporting
to act under his authority, to do any of the following things:

(a) To require or request, or to attempt to require or
request, any civilian employee of the United States serving
in the deparfment or ageney, or any person seeking employ-
ment in the exceutive branch of the United States Govern-
ment, to diselose his race, religion, or national origin, or
the race, religion, or national origin of any of hix fore-
hears: Provided, howerver, That nothing contained in this
subsection shall be construed to prohibit inquiry coneerning
the citizenship of any such employvee or person if his citizen-
ship is a statutory condition of his obtaining or retaining his
employment: Procided further, That nothing contained in
this subscetion shall be construed to prohibit inquiry coneern-
ing the national origin of any such employee when such in-
quiry is deemed necessary or advisable to determine suit-
ability for assigniient to activities or undertakings related to
the national security within the Tnited States or to activities
or undertakings of auy nature outside the United States.

(h) To state or intimate, or to attempt to state or inti-
mate, to any civilian employce of the United States serving
in the department or ageney that any notice will be taken of
his attendance or lack of attendance at any assemblage, dis-
cussion, or lecture held or ealled by any officer of the exeeun-

tive branch of the Tnited States Government, or by any per-
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son acting or purporting to act under his authority, or by any
outside parties or organizations to advise, instruct, or in-
doctrinate any civilian employee of the United States serving
In the department or agency in respect to any matter or
subject other than the performance of official duties to which
he is or may be assigned in the department or ageney, or
the development of skills, knowledge, or abilities which
qualify him for the performance of such duties: Provided,
however, That nothing contained in this subsection shall be
construed to prohibit taking notice of the participation of a
civilian employee in the activities of any professional group
or association.

(¢} To roquire or request, or to attempt to require or
request, any civilian employee of the United States serving
in the department or agency to participate in any way in
any activities or undertakings unless such activitics or under-
takings are related to the performance of official duties to
which he is or may be assigned in the department or agency,
or to the development of skills, knowledge, or abilities which
qualify him for the performance of such duties.

(d) To require or request, or to attempt to require
or request, any civilian employee of the United States serv-
ing in the department or agency to make any report con-
cerning any of his activities or undertakings unless such

activities or undertakings are rclated to the performance of
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official duties to which lie is or may be assigned in the
department or ageney, or to the development of skills, knowl-
edge, or abilities which qualify him for the performance of
such duties, or unless there is reason to helieve that the
civilian emplovee is engaged in outside activities or employ-
ment i conflict with his official duties.

(¢) To require or request, or to attempt to require or
request, any civilian employee of the ["nited States serving
in the department or ageney, or any person applying for
employinent as a civilian cmployee in the executive hranch
of the United States Govermmnent, to submit to any interroga-
fion or examination or to take any psvchological test which
is designed to elicit from him information concerning his
personal relationship with any person comnected with him
by blood or marriage, or concerning his religions heliefs or
practices, or concerning his attitude or condaet with respect
to sextial matters: Provided, howecer, That nothing con-
tained in this subseetion shall be construed to prevent
a physician from eliciting such information or authorizing
such tests in the diagnosis or treatment of any civilian
emplovee or applicant where such physician deems such
information necessary to cuable him to determine whether
or not such individual is suffering from mental illness: Pro-
vided further, howecer, That this determination shall he made

i individnal eases and not pursuant to general practice or
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1 regulation governing the examination of employees or appli-
2 cants according to grade, agency, or dutics: Provided further,
8 lhowever, That nothing contained in this subsection shall be
4 construed to prohibit an officer of the department or agency
5 Irom advising any civilian employce or applicant of a specific
6 charge of sexual misconduct made against that person, and
7 alfording him an opportunity to refute the charge.

8 (f) To require or request, or attempt to require or
9 request, any civilian employce of the United States serving
10 in the department or ageney, or any person applying for
11 employment as a civilian employee in the exeentive branch
12 of the United States Government, to take any polygraph
13 test designed to clicit from him information concerning his
14 personal relationship with any person connected with him
15 by blood or marriage, or concerning his religious beliefs or
16 practices, or concerning his attitude or conduct with respect
17 to sexual matters.

18 (g) To require or request, or to attempt to require
19 or request, any civilian employee of the United States serving
20 in the department or agency to support by personal endeavor
21 or contribution of money or any other thing of value the
22 momination or the clection of any person or group of persons
23 to public office in the Government of the United States or of

24 any State, district, Commonwealth, territory, or possession
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of the United States, or fo attend any meeting held to pro-
mote or support the activities or indertakings of any political
party of the United States or of any State, district, Common-
wealth. territory, or possession of the United States,

(b) To coerce or attempt to coerce any ¢ivilian
employee of the United States serving in the departinent or
ageney to invest his earnings in bouds or other obligations
or sccurities issued by the United States or any of its depart-
ments or agencies, or to make donations to any stitution
or cause of any kind: Provided, however, Thal nothing cou-
tained in this subscetion shall be construed to prohibit any
officer of any exceutive department or any executive ageney
of the United States Governwient, or any person acting or
purporting to act under his anthority, from calling meetings
and taking any action appropriate to afford any civilian em-
ployee of the United States the opportunity voluntarily to
invest his carnings in bonds or other obligations or seenrities
issued by the United States or any of its departments or
agencies, or voluntarily to make donations to any institution
or cause.

(i) To require or request. or to attempt to require
or request. any civiian employee of the United States
serving in the department or ageney to disclose any items
of his property, income, or other assets, source of income,

or liabilities, or his personal or domestic expenditures or
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those of any member of his family or household: Provided,
however, That this subsection shall not apply to any civilian
employee who has authority to make any final determination
with respect to the tax or other liability of any person, cor-
poration, or other legal entity to the United States, or
claims which require expenditure of moneys of the United
States: Provided further, however, That nothing contained
in this subsection shall prohibit the Department of the
Treasury or any other executive department or ageney of
the United States Government from requiring any civilian
employce of the United States to make such reports as may
be neeessary or appropriate for the determination of his
liability for taxes, tariffs, custom dutics, or other obliga-
tions imposed by law.

(i) To require or request, or to attempt to require
or request, any civilian cmployee of the United States
embraced within the terms of the proviso in subsection
(i) to disclose any items of his property, income, or
other asscts, source of income, or liabilities, or his personal
or domestic expenditures or those of any member of his
family or household other than specific items tending to
indicate a conflict of interest in respect to the perform-
ance of any of the official dutics to which he is or may be
assigned.

(k) To require or request, or to attempt to require or

Approved For Release 2006/12/06 : CIA-RDP72-00337R000400030021-9



Approved For Release 2006/12/06 : CIA-RDP72-00337R000400030021-9

3

1 request, any civilian emplovee of the United States serving
2 i the department or ageney, who is under investigation for
3 miscondnet. to submit to Interrogation which could lead to
4 diseiplinary action without the presence of counsel or other
2 person of his choice. il he so requests,
6 (1) To discharge. diseipline, demote. deny  promo-

tion fo. relocate, reassign, or otherwise diseriminate in
8 regard to any term or condition of employment of. any eivil-
9 Jan emplovee of the United States serving i the departiment
10 or ageney, or to threaten to conmit auy ol such aets, by
11 peason of the refusal or failure of suwel employee to submit
12 (o or comply with any requirement. requiest, or action made
13 ylawful by this et or by reason of the exercise by such
H o gvilian emplovee of any right granted or secured by this
15 Aet.
16 Sec, 2. 1t shall be unlawful for auy officer of the United
17 Sqates Civil Serviee Commission, or for any person acting
18 o purporting to act wnder his authority, to do any of the

19 following things:

20 (1) To require or vequest, or to attempt to require or
21 request, any exeentive departinent or any exeeutive ageney

22 of the United States Govermuent, or any oflicer or employee
23 cerving in such department or ageney, to violate any of the
24 provisions of seetion ol this Aet,

25 (b} To reguire or request, or to attempt to require or
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Loorequest, any fpersonsecking to-establish civil ‘serviee status
2 or cligibility fox. cniployment in thg;..quguti,\'p branclh.of the
3 United States: Govemnment, or any person applying for cm-
4 ployment m the excentive branch of the Unijted Stnt_g_s Gov-
.5 emment, or any civilian. employee- of the: United States
6 . serving in any departuient or agency of the United States
7. Goveryment, to subwit to any interrogation or examination
.8 or to fake any. psychological test which is designed.to elicit
9 {from him information concerning his. personal relationship
10 - with any person connected with him by blood or marriage,
11 or-concerning his religious beliefs or practices, or concerning
12 his attitude or conduct with respeet to sexual matters: Pro-
13 wided, however, That» nothing contained in this subsection
14 shall be construed to prevent a physician from eliciting such
15 . mformation or authorizing such tests in. the diagnosis or
16 treatment of any civilian cmployee or applicant where such
17 physician deems such information necessary to cnable him
18 to determine whether or not such individual is suffering
19 from mental illness: Provided further, however, That this
20  determination shall be made in individual eases and not pur-
21 suant to general practice or regulation governing the exami-
22 nation of employees or applicants according to grade, agency,
23 or dutics: Provided further, however, That nothing contained
24 in this subsection shall be construed to prohibit an officer of

S.782——2
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10
the Civil Service Commission from advising any civilian
employee or applicant of a specific charge of sexual miscon-
duct made against that person, and aflording him an oppor-
tunity to refute the charge.

(¢} To requirc or request, or to attempt to require
or request, any person secking to cstablish civil service
status or eligibility for employment in the executive branch
of the United States Government, or any person applying
for employment in the exeentive branch of the United States
Government, or any civilian employee of the United States
serving in any department or agency of the United States
Government, o take any polvgraph test designed to elicit
from him information concerning his personal relationship
with any person connected with him hy blood or marriage,
or concerning his religious heliefs or practices, or concerning
his attitude or conduct with respeet to sexual matters.

Sgc. 8. It shall be unlawful for any commissioned officer,
as defined in section 101 of title 10, United States Code, or
any membher of the Armed Forces acting or purporting to
act under his anthority, to require or request, or to attempt
to require or request, any civilian employee of the exeentive
branch of the United States Government under his authonty
or subjeet to his supervision to perform any of the acts or
submit to any of the requirements made unlawful by section

1 of this Act,
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1 SEC. 4. Whenever any officer of any executive depart-
2 ment or any executive agency of the United States Gov-

ernment, or any person acting or purporting to act under his

V]

4 authority, or any commissioned officer as defined in section

5 101 of title 10, United States Code, or any member of the
6 Armed Forces acting or purporting to act under his author-
7 ity, violates or threatens to violate any of the provisions of
8 section 1, 2, or 8 of this Act, any civilian employee of the

9 United States serving in any department or agency of the
10 United States Government, or any person applying for
11 employment in the exceutive branch of the United States
12 Government, or any person sccking to establish civil service
13 status or cligibility for employment in the executive branch
14 of the United States Government, affected or aggrieved by
15 the violation or threatened violation, may bring a civil action
16 in his own behalf or in behalf of himself and others
17 similarly situated, against the offending officer or person in
18 the United States district court for the distriet in which the
19 Violation oceurs or is threatened, or the distriet in which the
20 olfending officer or person is found, or in the United States
2L District Court for the District of Columbia, to prevent
22 the threatened violation or to obtain redress against the
23 consequences of the violation, The A ttorncy General shall

24 Jefend all officers or persons sued under this section

who acted pursuant to an order, regulation, or directive,
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Uoor whoo i Ins opinion, did wot withully violate  the

2 provisions of this Net. Sneh United States distriet court
3 shall have jrisdiction to try and determine sueh eivil action

1 rrespective of the actaality or amount of pecuniary injury
7 done or tweatened, and without regard (o0 whether the
6 agerieved party shall have exhausted any adoinistrative
T pemedies that may be provided by law. and to issue such
8 yestraiting order, interlocutory injunction. permanent in-
9 junction, or nandatory injunetion, or enter sueh other jude-
10 ment or deeree as miay e necessary or appropriate to prevent
1T the threatened violation, or to afford the plainfiff and others
2 sihilarly situated complete relief against the consequences of
13 the vielation. With the written conseut of any person
o (ffected or aggrieved hy a vielation or threatened violation
15 of seetion 1, 2. or 3 of this Net, any emplovee organization
16 may bring such action on behall of sueh person, or may
1T intervene in such action. For the purposes of thix section.
I8 pplovee organizations shall e construed to inchide any
19 hrotherhood, comneil, federation, organization, wnion, or pro-
20 fessional association made up i whole or in part of eivilian
21 employees of the Tnited States and which has ax one of its
== purposes dealing with departments, agencies, comniissions,
and independent ageneies of the United States concerning
24 the condition and terme of employment of such employees.

95 . . . .
= Sec. 3. (a) There is hereby established a Board on
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1 KEmployees” Rights (hercinafter referred to as the “Board”) .
2 The Board shall e composed of three members, appointed
3 Dby the President, hy and with the advice and consent of the

4 Senate. The President shall designate one member as chair-

5 man. No more than two members of the Board may be of
6 the same political party. No member of the Board shall be
7 an officer or employee of the United States Government.

8 (b) The term of office of cach member of the Board

9 shall be five years, cxeept that ( 1) of those members first
10 appointed, one shall serve for five years, onc for three years,
11 and one for one year, respeetively, from the date of enact-
12 ment of this Act, and ( 2) any member appointed to fill
13 a vacancy occurring prior to the cxpiration of the term for
14 which his predecessor was appointed shall be appointed for
15 the remainder of such term.

16 (c) Members of the Board shall be compensated at the
17 rate of $75 a day for cach day spent in the work of the
18 Board, and shall be paid actual travel expenses and per
19 diem in lien of subsistence expenses when away from their
20 usual places of residence, as authorized by section 5703 of
21 title 5, United States Code.

22 (d) Two members shall constitute a quorwm for the
23 transaction of business.

24 (¢) The Board may appoint and fix the compensation
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1 of such officers, uttorneys, and cmployees, and make such

[

expenditures, as may be necessary Lo carry out its functions.
3 (f) The Board shall make such rules and regulations
4 4s shall be necessary and proper to carry out its functions.
o (g) The Board shall have the authority and duty to
¢ reccive and investigate written complaints from or on be-
7 Talf of any person claiming to be affected or aggrieved by
8 any violation or threatened violation of this Act and to con-
9 duct & hearing on each such complaint, Within fen days
10 gafter the receipt of any such complaint, the Board shall
11 furnish notice of the time, place, and nature of the hearing
12 thercon to all interested parties. The Board shall render
13 its final decision with respect to any complaint within thirty
14 days after the conclusion of ity hearing thereon.

15 (h) Officers or representatives of any Federal employee
16 organization in any degree concerned with employment of

17T t{he category in which any alleged violation of this Act

18  ,ecurred or is threatened shall be given an opportunity to

19 participate in each hearing condueted under this section,
through submission of written data, views, or arguments,
and in the discretion of the Board, with opportunity for oral
presentation. Government employces called upon by any
party or by any Federal employec organization to participate

in any phase of any administrative or judicial proceeding

ander this scction shall be free to do so without incurring
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travel cost or sulfering loss in leave or pay; and all such em-
ployees shall be free from restraint, cocrcion, interference,
intimidation, or reprisal in or beeause of their participation.
Any periods of time spent by Government employees during
such participation shall be held and considered to be Federal
employment for all purposes.

(i) Insofar as consistent with the purposes of this scc-
tion, the provisions of subchapter I of chapter 5 of title 5,
United States Code, relating to the furnishing of notice and
manner of conducting agency hearings, shall be applicable
to hearings conducted by the Board under this section.

(j) If the Board shall determine after hearing that a
violation of this Act has not oceurred or is not threatened,
the Board shall state its determination and notify all inter-
ested parties of such determination, Fach such determina-
tion shall constitute a final decision of the Board for pur-
poses of judicial review.

(k) If the Board shall determine that any violation
of this Act has been committed or threatened by any civil-
ian officer or employee of the United States, the Board shall
immediately (1) issue and cause to be served on such of-
ficer or employec an order requiring such officer or cmployee
to cease and desist from the unlawful act or practice which

constitutes a violation, (2) endeavor to eliminate any such



Approved For Release 2006/12/06 : CIA-RDP72-00337R000400030021-9

16
1 unlawful act or practice by informal nmethods of eonference,

2 conciliation, and persuasion. and (3) may—

3 (A) (i) in the ease of the first offense by any
4 civilian officer or employee of the United States, other
3 than any officer appointed by the President, by and with
6 the advice and consent of the Senate, issue an official
7 reprimand against such officer or employee or order the
8 suspension without pay of such officer or employee from
9 the position or office held by him for a period of not to
10 exceed fifteen davs, and (i) in the case of a second
11 or subsequent offense by auy such officer or employee,
12 order the suspension without pay of such oflicer or em-
13 ployee from the position or office hield by him for a
14 period of not to exceed thirty day< or order the removal
15 of such officer or employee from sech position or oflice:
16 and

17 (B) i the ease of any offense by any officer ap-
18 pointed by the President. by and with the advice and
19 consent of the Senate, transmit a report concerning snch
20 violation to the President and the Congress.

21 (1) If the Board shall determine that any violation
22

22 of thix Aet has been committed or threatened by any officer
23 of any of the Armed Forces of the United States, or any
24 person purporting to act under authority conferred by such

25 officer, the Board shall (1) submit a report thereon to the
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President, the Congress, and the Seerctary of the military

department concerned, (2) cendeavor to climinate any un-

lawful act or practice which constitutes such a violation by

informal methods of conference, conciliation, and persuasion,

and (3) refer its determination and the record in the case

‘to any person authorized to convene general courts-martial

under scction 822 (article 22) of title 10, United States
Code. Thereupon such person shall take immediate steps
to disposc of the matter under chapter 47 of title 10, United
States Code (Uniform Code of Military Justice).

(m) Any party aggricved by any final determination
or order of the Board may institute, in the district court of
the United States for the judicial district wherein the viola-
tion or threatencd violation of this Act occurred, or in the
United States District Court for the District of Columbia,
a civil action for the review of such determination or order.
In any such action, the court shall have jurisdiction to (1)
affirm, modify, or set aside any determination or order made
by the Board which is under review, or (2) require the

Board to make any determination or order which it is author-

ized to make under subsection (k), but which it has refused

to make. The reviewing court shall set aside any finding,
conclusion, determination, or order of the Board as to which
complaint is made which is unsupported by substantial evi-

dence on the record considered as a whole.
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1 (n) The Board shall submit, not later than March 31
2 of each year, to the Senate and Iouse of Representatives,
3 respectively, a report on its activities under this section dur-
4 ing the immediately preceding calendar year, including a
5 statement concerning the nature of all complaints filed with
6 it, its determinations and orders resulting from hearings
7 thereon, and the names of all officers or employees of the
8 TUnited States with respect to whom any penalties have been
9 imposed under this section.
10 (o) There arc authorized to be appropriated sums nee-
11 essary, not in excess of $100,000, to carry out the provisions
12 of this section.

13 Szc. 6. Nothing contained in this Act shall be construed
14 to prohibit an officer of the Central Tntelligenee Agencey or
15 of the National Sceurity Agency or of the Iederal
16 Bureau of Investigation from requesting any civilian en-
17 ployee or applicant to take a polygraph test, or to take a
18 psychological test, designed to elicit from him information
19 concerning his personal relationship with any person con-
20 nected with him by blood or marriage, or concerning his
21 religious beliefs or practices, or concerning his attitude or
22 conduct with respeet to sexual matters, or to provide a per-
23 sonal finaneial statement, if the Director of the Central
24 TIntelligence Agency or his designee or the Director of the

25 National Sccurity Ageney or his designee or the Direetor
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of the Federal Burcau of Investigation or his designee makes
a personal finding with regard to cach individual to be
so tested or examined that such test or information is required
to protect the national sccurity.

SEc. 7. Nothing contained in sections 4 and 5 shall be
construed to prevent ecstablishment of department and
agency grievance procedurcs to enforce this Aect, but the
existence of such procedures shall not preclude any appli-
cant or cmployce from pursuing the rcmedies established
by this Act or any other remedies provided by law: Pro-
vided, however, That if under the procedurcs established,
the cmployee or applicant has obtained complete protection
against threatened violations or complete redress for vio-
lations, such action may be pleaded in bar in the United
States District Court or in proceedings before the Board on
Fmployee Rights: Provided further, however, That if an
cmployee cleets to seek a remedy under cither section 4 or
section 5, he waives his right to proceed by an independent
action under the remaining section.

Suc. 8. If any provision of this Act or the application
of any provision to any person or circumstance shall be held
invalid, the remainder of this Act or the application of such
provision to persons or circumstances other than those as to

which it is held invalid, shall not be affected.
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